Mr. Leonard Crouse

Director of Captives

Vermont Department of Banking, Insurance,
Securities & Health Care Administration

89 Main Street, Drawer 20

Montpelier, VT 05620

Dear Mr. Crouse:

The Environmental Protection Agency’s (EPA’s) Office of Inspector Genera recently
issued a report® (enclosed) that raised some issues about the use of captive insurance as a
mechanism for assuring the closure and post-closure care of hazardous and municipa waste
facilities. To appropriately respond to this report, | am requesting your written response to
guestions about insurance policiesissued by captives, particularly pure captives, domiciled in
Vermont to assist us in determining whether these policies meet our regulatory requirements.

Background on EPA Requlations

EPA has established regulations to ensure that if an owner or operator of awaste facility is
unable or unwilling to close it properly, funds will be available for proper closure and post-closure
care. These regulations appear at 40 Code of Federa Regulations (CFR) 258 Subpart G for
municipal solid waste landfills, and 40 CFR 264 and 265 Subpart H for hazardous waste facilities.
One of the mechanisms that companies can use to comply with the regulations is insurance if the
policies comply with the provisions of section 258.74(d), 264.143(e), 264.145(e), 265.143(d), or
265.145(d) of Title 40 of the CFR. For your convenience, | have enclosed copies of these
regulations. All of these regulations require that the policy provide for its assignment to the new

“RCRA Financial Assurance for Closure and Post-Closure, Audit Report 2001-P-007,”
United States Environmental Protection Agency, Office of Inspector General, March 30, 2001.
Available at http://www.epa.gov/oigearth/audit/list301/final report330.pdf.



owner or operator.?

The financial assurance requirements apply to the new owner or operator of a hazardous

waste facility if it is sold. While the regulations require that the new owner or operator obtain
financia assurance for a hazardous waste facility, the regulations also require that the seller
maintain financial assurance until the permitting authority accepts the financia assurance provided
by the buyer. (See 40 CFR 270.40(b).) Thisensuresthat there will be no lapse in coverage.

Please Respond to These Questions

1.

Under what circumstances can a captive insurance policy covering closure and post-
closure for afacility be assigned to a new owner or operator? Isthisthe sameif the
captive is a pure captive as opposed to some other type of captive?

Does the assignment of a captive insurance policy to anew owner or operator outside of
the captive's corporate family require your approval? |Is approval specific to either the
seller or the buyer? How would a captive insurer obtain preapproval for the assignment of
aparticular policy to any buyer?

Does the sale of afacility to anew owner or operator outside of the captive's corporate
family automatically qualify that entity asa “controlled unaffiliated business’ under
Vermont’ s captive insurance regulations and statute? 1f not, how would insurance
coverage be extended?

States waste officialsand owners of waste facilities have requested that my office respond to

the issues raised in the Inspector Genera’s report. | look forward to reading your answers to our
guestions so that we can respond to the report’s recommendations. If your staff should have any
guestions about our request, | hope that they will fed free to contact Dale Ruhter of our Permits
Branch at (703) 308-8192, or ruhter.dale@epa.gov. Thank you for your help.

Sincerely,

Elizabeth Cotsworth, Director
Office of Solid Waste

Enclosures

*The language in 40 CFR 264.143(€)(7) istypica. “Each policy must contain a provision

allowing the assignment of the policy to a successor owner or operator. Such assignment may be
conditional upon the consent of the insurer, provided such consent is not unreasonably refused.”



Provisions of Cited U. S. Environmental Protection Regulations

Provision for Municipal Solid Waste Landfill Facilities (MSWLF)
40 CFR 258.74(d)

(d) Insurance. (1) An owner or operator may demonstrate financial
assurance for closure and post-closure care by obtaining insurance which
conforms to the requirements of this paragraph. The insurance must be
effective before the initia receipt of waste or before the effective
date of the requirements of this section (April 9, 1997, or October 9,
1997 for MSWLF units meeting the conditions of Sec. 258.1(f)(1)),
whichever islater, in the case of closure and post-closure care, or no
later than 120 days after the corrective action remedy has been selected
in accordance with the requirements of Sec. 258.58. At a minimum, the
insurer must be licensed to transact the business of insurance, or
eligible to provide insurance as an excess or surplus linesinsurer, in
one or more States. The owner or operator must notify the State Director
that a copy of the insurance policy has been placed in the operating
record.

(2) The closure or post-closure care insurance policy must guarantee
that funds will be available to close the MSWLF unit whenever final
closure occurs or to provide post-closure care for the MSWLF unit
whenever the post-closure care period begins, whichever is applicable.
The policy must also guarantee that once closure or post-closure care
begins, the insurer will be responsible for the paying out of fundsto
the owner or operator or other person authorized to conduct closure or
post-closure care, up to an amount equal to the face amount of the
policy.

(3) The insurance policy must be issued for aface amount at least
egual to the current cost estimate for closure or post-closure care,
whichever is applicable, except as provided in paragraph (k) of this
section. The term face amount means the total amount the insurer is
obligated to pay under the policy. Actua payments by the insurer will
not change the face amount, although the insurer's future liability will
be lowered by the amount of the payments.

(4) An owner or operator, or any other person authorized to conduct
closure or post-closure care, may receive reimbursements for closure or
post-closure expenditures, whichever is applicable. Requests for
reimbursement will be granted by the insurer only if the remaining value
of the policy is sufficient to cover the remaining costs of closure or
post-closure care, and if justification and documentation of the cost is
placed in the operating record. The owner or operator must notify the
State Director that the documentation of the justification for




reimbursement has been placed in the operating record and that
reimbursement has been received.

(5) Each policy must contain a provision allowing assignment of the
policy to a successor owner or operator. Such assignment may be
conditional upon consent of theinsurer, provided that such consent is
not unreasonably refused. [Emphasis Added]

(6) The insurance policy must provide that the insurer may not
cancel, terminate or fail to renew the policy except for failure to pay
the premium. The automatic renewal of the policy must, at a minimum,
provide the insured with the option of renewal at the face amount of the
expiring policy. If thereis afailure to pay the premium, the insurer
may cancel the policy by sending notice of cancellation by certified
mail to the owner and operator and to the State Director 120 daysin
advance of cancellation. If the insurer cancels the policy, the owner or
operator must obtain aternate financial assurance as specified in this
section.

(7) For insurance policies providing coverage for post-closure care,
commencing on the date that liability to make payments pursuant to the
policy accrues, the insurer will thereafter annually increase the face
amount of the policy. Such increase must be equivalent to the face
amount of the policy, less any payments made, multiplied by an amount
equivalent to 85 percent of the most recent investment rate or of the
equivalent coupon-issue yield announced by the U.S. Treasury for 26-week
Treasury securities.

(8) The owner or operator may cancel the insurance policy only if
alternate financial assurance is substituted as specified in this
section or if the owner or operator, is no longer required to
demonstrate financia responsibility in accordance with the requirements
of Sec. 258.71(b), Sec. 258.72(b) or Sec. 258.73(b).

Provision for Permitted Hazardous Waste Treatment, Storage or Disposal
Facilities Using Insurance to Assure the Costs of Closure
40 CFR 264.143(e)

(e) Closure insurance. (1) An owner or operator may satisfy the
requirements of this section by obtaining closure insurance which
conforms to the requirements of this paragraph and submitting a
certificate of such insurance to the Regional Administrator. An owner or
operator of anew facility must submit the certificate of insurance to
the Regional Administrator at least 60 days before the date on which
hazardous waste isfirst received for treatment, storage, or disposal.

The insurance must be effective before thisinitia receipt of hazardous
waste. At a minimum, the insurer must be licensed to transact the
business of insurance, or eligible to provide insurance as an excess or




surplus lines insurer, in one or more States.

(2) The wording of the certificate of insurance must be identical to
the wording specified in Sec. 264.151(e).

(3) The closure insurance policy must be issued for a face amount at
least equal to the current closure cost estimate, except as provided in
Sec. 264.143(g). The term * face amount” means the total amount the
insurer is obligated to pay under the policy. Actual payments by the
insurer will not change the face amount, although the insurer's future
liability will be lowered by the amount of the payments.

(4) The closure insurance policy must guarantee that funds will be
available to close the facility whenever final closure occurs. The
policy must also guarantee that once final closure begins, the insurer
will be responsible for paying out funds, up to an amount equal to the
face amount of the policy, upon the direction of the Regional
Administrator, to such party or parties as the Regional Administrator
specifies.

(5) After beginning partia or final closure, an owner or operator
or any other person authorized to conduct closure may request
reimbursements for closure expenditures by submitting itemized bills to
the Regional Administrator. The owner or operator may request
reimbursements for partial closure only if the remaining value of the
policy is sufficient to cover the maximum costs of closing the facility
over its remaining operating life. Within 60 days after receiving bills
for closure activities, the Regional Administrator will instruct the
insurer to make reimbursements in such amounts as the Regional
Administrator specifiesin writing, if the Regional Administrator
determines that the partial or fina closure expenditures arein
accordance with the approved closure plan or otherwise justified. If the
Regiona Administrator has reason to believe that the maximum cost of
closure over the remaining life of the facility will be signficantly
greater than the face amount of the policy, he may withhold
reimbursements of such amounts as he deems prudent until he determines,
in accordance with Sec. 264.143(i), that the owner or operator is no
longer required to maintain financial assurance for final closure of the
facility. If the Regional Administrator does not instruct
the insurer to make such reimbursements, he will provide the owner or
operator with a detailed written statement of reasons.

(6) The owner or operator must maintain the policy in full force and
effect until the Regional Administrator consents to termination of the
policy by the owner or operator as specified in paragraph (e)(10) of
this section. Failure to pay the premium, without substitution of
alternate financia assurance as specified in this section, will
constitute a significant violation of these regulations, warranting such



remedy as the Regional Administrator deems necessary. Such violation
will be deemed to begin upon receipt by the Regional Administrator of a
notice of future cancellation, termination, or failure to renew due to
nonpayment of the premium, rather than upon the date of expiration.

(7) Each policy must contain a provision allowing assignment of the
policy to a successor owner or operator. Such assignment may be
conditional upon consent of theinsurer, provided such consent is not
unreasonably refused. [Emphasis Added]

(8) The policy must provide that the insurer may not cancel,
terminate, or fail to renew the policy except for failure to pay the
premium. The automatic renewal of the policy must, at a minimum, provide
the insured with the option of renewal at the face amount of the
expiring policy. If thereis afailure to pay the premium, the insurer
may elect to cancel, terminate, or fail to renew the policy by sending
notice by certified mail to the owner or operator and the Regional
Administrator. Cancellation, termination, or failure to renew may not
occur, however, during the 120 days beginning with the date of receipt
of the notice by both the Regional Administrator and the owner or
operator, as evidenced by the return receipts. Cancellation,
termination, or failure to renew may not occur and the policy will
remain in full force and effect in the event that on or before the date
of expiration:

(1) The Regional Administrator deems the facility abandoned; or

(i) The permit is terminated or revoked or a new permit is denied;
or

(i11) Closure is ordered by the Regional Administrator or aU.S.
district court or other court of competent jurisdiction; or

(iv) The owner or operator is named as debtor in a voluntary or
involuntary proceeding under Title 11 (Bankruptcy), U.S. Code; or

(V) The premium dueis paid.

(9) Whenever the current closure cost estimate increases to an
amount greater than the face amount of the policy, the owner or
operator, within 60 days after the increase, must either cause the face
amount to be increased to an amount at least equal to the current
closure cost estimate and submit evidence of such increase to the
Regional Administrator, or obtain other financial assurance as specified
in this section to cover the increase. Whenever the current closure cost
estimate decreases, the face amount may be reduced to the amount of the
current closure cost estimate following written approval by the Regional
Administrator.

(10) The Regiona Administrator will give written consent to the
owner or operator that he may terminate the insurance policy when:

(i) An owner or operator substitutes aternate financial assurance



as specified in this section; or
(i1) The Regiona Administrator releases the owner or operator from
the requirements of this section in accordance with Sec. 264.143(i).

Provision for Permitted Hazardous Waste Treatment, Storage or Disposal

Facilities Using Insurance to Assure the Costs of Post-Closure Care
40 CFR 264.145(¢)

(e) Post-closure insurance. (1) An owner or operator may satisfy the
requirements of this section by obtaining post-closure insurance which
conforms to the requirements of this paragraph and submitting a
certificate of such insurance to the Regional Administrator. An owner or
operator of anew facility must submit the certificate of insurance to
the Regional Administrator at least 60 days before the date on which
hazardous waste is first received for disposal. The insurance must be
effective before thisinitial receipt of hazardous waste. At a minimum,
the insurer must be licensed to transact the business of insurance, or
eligible to provide insurance as an excess or surplus linesinsurer, in
one or more States.

(2) The wording of the certificate of insurance must be identical to
the wording specified in Sec. 264.151(e).

(3) The post-closure insurance policy must be issued for aface
amount at least equal to the current post-closure cost estimate, except
as provided in Sec. 264.145(g). The term *face amount” means the total
amount the insurer is obligated to pay under the policy. Actual payments
by the insurer will not change the face amount, although the insurer's
future liability will be lowered by the amount of the payments.

(4) The post-closure insurance policy must guarantee that funds will
be available to provide post-closure care of the facility whenever the
post-closure period begins. The policy must also guarantee that once
post-closure care begins, the insurer will be responsible for paying out
funds, up to an amount equal to the face amount of the policy, upon the
direction of the Regional Administrator, to such party or parties as the
Regional Administrator specifies.

(5) An owner or operator or any other person authorized to conduct
post-closure care may request reimbursements for post-closure care
expenditures by submitting itemized bills to the Regional Administrator.
Within 60 days after receiving bills for post-closure care activities,
the Regional Administrator will instruct the insurer to make
reilmbursements in those amounts as the Regional Administrator specifies
inwriting, if the Regional Administrator determines that the post-
closure care expenditures are in accordance with the approved post-
closure plan or otherwise justified. If the Regional Administrator does
not instruct the insurer to make such reimbursements, he will provide




the owner or operator with a detailed written statement of reasons.

(6) The owner or operator must maintain the policy in full force and
effect until the Regional Administrator consents to termination of the
policy by the owner or operator as specified in paragraph (e)(11) of
this section. Failure to pay the premium, without substitution of
alternate financia assurance as specified in this section, will
constitute a significant violation of these regulations, warranting such
remedy as the Regional Administrator deems necessary. Such violation
will be deemed to begin upon receipt by the Regional Administrator of a
notice of future cancellation, termination, or failure to renew due to
nonpayment of the premium, rather than upon the date of expiration.

(7) Each policy must contain a provision allowing assignment of the
policy to a successor owner or operator. Such assignment may be
conditional upon consent of theinsurer, provided such consent is not
unreasonably refused. [Emphasis Added]

(8) The policy must provide that the insurer may not cancel,
terminate, or fail to renew the policy except for failure to pay the
premium. The automatic renewal of the policy must, at a minimum, provide
the insured with the option of renewal at the face amount of the
expiring policy. If thereis afailure to pay the premium, the insurer
may elect to cancel, terminate, or fail to renew the policy by sending
notice by certified mail to the owner or operator and the Regional
Administrator. Cancellation, termination, or failure to renew may not
occur, however, during the 120 days beginning with the date of receipt
of the notice by both the Regional Administrator and the owner or
operator, as evidenced by the return receipts. Cancellation,
termination, or failure to renew may not occur and the policy will
remain in full force and effect in the event that on or before the date
of expiration:

(1) The Regional Administrator deems the facility abandoned; or

(i) The permit is terminated or revoked or a new permit is denied;
or

(i11) Closure is ordered by the Regional Administrator or aU.S.
district court or other court of competent jurisdiction; or

(iv) The owner or operator is named as debtor in a voluntary or
involuntary proceeding under Title 11 (Bankruptcy), U.S. Code; or

(V) The premium dueis paid.

(9) Whenever the current post-closure cost estimate increases to an
amount greater than the face amount of the policy during the operating
life of the facility, the owner or operator, within 60 days after the
increase, must either cause the face amount to be increased to an amount
at least equal to the current post-closure cost estimate and submit
evidence of such increase to the Regional Administrator, or obtain other



financial assurance as specified in this section to cover the increase.
Whenever the current post-closure cost estimate decreases during the
operating life of the facility, the face amount may be reduced to the
amount of the current post-closure cost estimate following written
approval by the Regional Administrator.

(210) Commencing on the date that liability to make payments pursuant
to the policy accrues, the insurer will thereafter annually increase the
face amount of the policy. Such increase must be equivalent to the face
amount of the policy, less any payments made, multiplied by an amount
equivalent to 85 percent of the most recent investment rate or of the
equivalent
coupon-issue yield announced by the U.S. Treasury for 26-week Treasury
securities.

(11) The Regiona Administrator will give written consent to the
owner or operator that he may terminate the insurance policy when:

(i) An owner or operator substitutes aternate financial assurance
as specified in this section; or

(i1) The Regiona Administrator releases the owner or operator from
the requirements of this section in accordance with Sec. 264.145(i).

Provisions for Hazardous Waste I nterim Status Treatment, Storage, and
Disposal Facilities Using Insurance to Assure the Cost of Closure
40 CFR 265.143(d)

(d) Closure insurance. (1) An owner or operator may satisfy the
requirements of this section by obtaining closure insurance which
conforms to the requirements of this paragraph and submitting a
certificate of such insurance to the Regional Administrator. By the
effective date of these regulations the owner or operator must submit to
the Regional Administrator a letter from an insurer stating that the
insurer is considering issuance of closure insurance conforming to the
requirements of this paragraph to the owner or operator. Within 90 days
after the effective date of these regulations, the owner or operator
must submit the certificate of insurance to the Regional Administrator
or establish other financial assurance as specified in this section. At
aminimum, the insurer must be licensed to transact the business of
insurance, or eligible to provide insurance as an excess or surplus
lines insurer, in one or more States.

(2) The wording of the certificate of insurance must be identical to
the wording specified in Sec. 264.151(e).

(3) The closure insurance policy must be issued for a face amount at
least equal to the current closure cost estimate, except as provided in
Sec. 265.143(f). The term *“face amount” means the total amount the
insurer is obligated to pay under the policy. Actual payments by the




insurer will not change the face amount, although the insurer's future
liability will be lowered by the amount of the payments.

(4) The closure insurance policy must guarantee that funds will be
available to close the facility whenever final closure occurs. The
policy must also guarantee that once final closure begins, the insurer
will be responsible for paying out funds, up to an amount equal to the
face amount of the policy, upon the direction of the Regional
Administrator, to such party or parties as the Regional Administrator
specifies.

(5) After beginning partia or final closure, an owner or operator
or any other person authorized to conduct closure may request
reimbursements for closure expenditures by submitting itemized bills to
the Regional Administrator. The owner or operator may request
reimbursements for partial closure only if the remaining vaue of the
policy is sufficient to cover the maximum costs of closing the facility
over its remaining operating life. Within 60 days after receiving bills
for closure activities, the Regional Administrator will instruct the
insurer to make reimbursements in such amounts as the Regional
Administrator specifiesin writing if the Regional Administrator
determines that the partial or fina closure expenditures arein
accordance with the approved closure plan or otherwise justified. If
the Regional Administrator has reason to believe that the maximum
cost of closure over the remaining life of the facility will be significantly
greater than the face amount of the policy, he may withhold
reimbursement of such amounts as he deems prudent until he determines,
in accordance with Sec. 265.143(h), that the owner or operator is no
longer required to maintain financial assurance for final closure of the
particular facility. If the Regional Administrator does not instruct the
insurer to make such reimbursements, he will provide to the owner or
operator a detailed written statement of reasons.

(6) The owner or operator must maintain the policy in full force and
effect until the Regional Administrator consents to termination of the
policy by the owner or operator as specified in paragraph (d)(10) of
this section. Failure to pay the premium, without substitution of
alternate financia assurance as specified in this section, will
constitute a significant violation of these regulations, warranting such
remedy as the Regional Administrator deems necessary. Such violation
will be deemed to begin upon receipt by the Regional Administrator of a
notice of future cancellation, termination, or failure to renew due to
nonpayment of the premium, rather than upon the date of expiration.

(7) Each policy must contain a provision allowing assignment of the
policy to a successor owner or operator. Such assignment may be
conditional upon consent of theinsurer, provided such consent is not



unreasonably refused. [Emphasis Added]

(8) The policy must provide that the insurer may not cancel,
terminate, or fail to renew the policy except for failure to pay the
premium. The automatic renewal of the policy must, at a minimum, provide
the insured with the option of renewal at the face amount of the
expiring policy. If thereis afailure to pay the premium, the insurer
may elect to cancel, terminate, or fail to renew the policy by sending
notice by certified mail to the owner or operator and the Regional
Administrator. Cancellation, termination, or failure to renew may not
occur, however, during the 120 days beginning with the date of receipt
of the notice by both the Regional Administrator and the owner or
operator, as evidenced by the return receipts. Cancellation,
termination, or failure to renew may not occur and the policy will
remain in full force and effect in the event that on or before the date
of expiration:

(1) The Regional Administrator deems the facility abandoned; or

(i1) Interim status is terminated or revoked; or

(i11) Closure is ordered by the Regional Administrator or aU.S.
district court or other court of competent jurisdiction; or

(iv) The owner or operator is named as debtor in a voluntary or
involuntary proceeding under Title 11 (Bankruptcy), U.S. Code; or

(V) The premium dueis paid.

(9) Whenever the current closure cost estimate increases to an
amount greater than the face amount of the policy, the owner or
operator, within 60 days after the increase, must either cause the face
amount to be increased to an amount at least equal to the current
closure cost estimate and submit evidence of such increase to the
Regional Administrator, or obtain other financial assurance as specified
in this section to cover the increase. Whenever the current closure cost
estimate decreases, the face amount may be reduced to the amount of the
current closure cost estimate following written approval by the Regional
Administrator.

(10) The Regiona Administrator will give written consent to the
owner or operator that he may terminate the insurance policy when:

(i) An owner or operator substitutes aternate financial assurance
as specified in this section; or

(i1) The Regiona Administrator releases the owner or operator from
the requirements of this section in accordance with Sec. 265.143(h).

Provisions for Hazardous Waste Interim Status Treatment, Storage, and
Disposal Facilities Using Insurance to Assure the Cost of Post-Closure Care
40 CFR 265.145(d)




(d) Post-closure insurance. (1) An owner or operator may satisfy the
requirements of this section by obtaining post-closure insurance which
conforms to the requirements of this paragraph and submitting a
certificate of such insurance to the Regional Administrator. By the
effective date of these regulations the owner or operator must submit to
the Regional Administrator a letter from an insurer stating that the
insurer is considering issuance of post- closure insurance conforming to
the requirements of this paragraph to the owner or operator. Within 90
days after the effective date of these regulations, the owner or
operator must submit the certificate of insurance to the Regional
Administrator or establish other financial assurance as specified in
this section. At a minimum, the insurer must be licensed to transact the
business of insurance, or eligible to provide insurance as an excess or
surplus lines insurer, in one or more States.

(2) The wording of the certificate of insurance must be identical to
the wording specified in Sec. 264.151(e).

(3) The post-closure insurance policy must be issued for aface
amount at least equal to the current post-closure cost estimate, except
as provided in Sec. 265.145(f). The term *face amount" means the total
amount the insurer is obligated to pay under the policy. Actual payments
by the insurer will not change the face amount, although the insurer's
future liability will be lowered by the amount of the payments.

(4) The post-closure insurance policy must guarantee that funds will
be available to provide post-closure care of the facility whenever the
post-closure period begins. The policy must also guarantee that once
post-closure care begins the insurer will be responsible for paying out
funds, up to an amount equal to the face amount of the policy, upon the
direction of the Regional Administrator, to such party or parties as the
Regional Administrator specifies.

(5) An owner or operator or any other person authorized to perform
post-closure care may request reimbursement for post-closure care
expenditures by submitting itemized bills to the Regional Administrator.
Within 60 days after receiving bills for post-closure care activities,
the Regional Administrator will instruct the insurer to make
reilmbursements in those amounts as the Regional Administrator specifies
in writing, if the Regional Administrator determines that the post-
closure expenditures are in accordance with the approved post-closure
plan or otherwise justified. If the Regional Administrator does not instruct
the insurer to make such reimbursements, he will provide a detailed
written statement of reasons.

(6) The owner or operator must maintain the policy in full force and
effect until the Regional Administrator consents to termination of the
policy by the owner or operator as specified in paragraph (d)(11) of
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this section. Failure to pay the premium, without substitution of
alternate financial assurance as specified in the section, will

constitute a significant violation of these regulations, warranting such
remedy as the Regional Administrator deems necessary. Such violation
will be deemed to begin upon receipt by the Regional Administrator of a
notice of future cancellation, termination, or failure to renew due to
nonpayment of the premium, rather than upon the date of expiration.

(7) Each policy most contain a provision allowing assignment of the
policy to a successor owner or operator. Such assignment may be
conditional upon consent of theinsurer, provided such consent is not
unreasonably refused.[Emphasis added]

(8) The policy must provide that the insurer may not cancel,
terminate, or fail to renew the policy except for failure to pay the
premium. The automatic renewal of the policy must, at a minimum, provide
the insured with the option of renewal at the face amount of the
expiring policy. If thereis afailure to pay the premium, the insurer
may elect to cancel, terminate, or fail to renew the policy by sending
notice by certified mail to the owner or operator and the Regional
Administrator. Cancellation, termination, or failure to renew may not
occur, however, during the 120 days beginning with the date of receipt
of the notice by both the Regional Administrator and the owner or
operator, as evidenced by the return receipts. Cancellation,
termination, or failure to renew may not occur and the policy will
remain in full force and effect in the event that on or before the date
of expiration:

(1) The Regional Administrator deems the facility abandoned; or

(i1) Interim status is terminated or revoked; or

(i11) Closure is ordered by the Regional Administrator or aU.S.
district court or other court of competent jurisdiction; or

(iv) The owner or operator is named as debtor in a voluntary or
involuntary proceeding under Title 11 (Bankruptcy), U.S. Code; or

(V) The premium dueis paid.

(9) Whenever the current post-closure cost estimate increases to an
amount greater than the face amount of the policy during the operating
life of the facility, the owner or operator, within 60 days after the
increase, must either cause the face amount to be increased to an amount
at least equal to the current post-closure cost estimate and submit
evidence of such increase to the Regional Administrator, or obtain other
financial assurance as specified in this section to cover the increase.
Whenever the current post-closure cost estimate decreases during the
operating life of the facility, the face amount may be reduced to the
amount of the current post-closure cost estimate following written
approval by the Regional Administrator.
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(10) Commencing on the date that liability to make payments pursuant
to the policy accrues, the insurer will thereafter annually increase the
face amount of the policy. Such increase must be equivalent to the face
amounts of the policy, less any payments made, multiplied by an amount
equivalent to 85 percent of the most recent investment rate or of the
equivalent coupon-issue yield announced by the U.S. Treasury for 26-week
Treasury securities.

(11) The Regiona Administrator will give written consent to the
owner or operator that he may terminate the insurance policy when:

(i) An owner or operator substitutes aternate financial assurance
as specified in this section; or

(i1) The Regiona Administrator releases the owner or operator from
the requirements of this section in accordance with Sec. 265.145(h).

Provisions for Transfer of Permits
40 CFR 274.40

(a) A permit may be transferred by the permittee to a new owner or
operator only if the permit has been modified or revoked and reissued
(under Sec. 270.40(b) or Sec. 270.41(b)(2)) to identify the new
permittee and incorporate such other requirements as may be necessary
under the appropriate Act.

(b) Changes in the ownership or operational control of afacility
may be made as a Class 1 modification with prior written approval of the
Director in accordance with Sec. 270.42. The new owner or operator must
submit arevised permit application no later than 90 days prior to the
scheduled change. A written agreement containing a specific date for transfer
of permit responsibility between the current and new permittees must also be
submitted to the Director. When atransfer of ownership or operational
control occurs, the old owner or operator shall comply with the
requirements of 40 CFR part 264, subpart H (Financial Requirements)
until the new owner or operator has demonstrated that he or sheis
complying with the requirements of that subpart. The new owner or
operator must demonstrate compliance with subpart H requirements within
six months of the date of the change of ownership or operational control
of the facility. Upon demonstration to the Director by the new owner or
operator of compliance with subpart H, the Director shall notify the old
owner or operator that he or she no longer needs to comply with subpart
H as of the date of demonstration.
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